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Abstract 
The purpose of this guide is to provide the framework for governance risk management in the 

CorporaHon.
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• Office of the Public Guardian and Trustee (OPGT) for Ontario Guidelines for ChariHes, ChariHes - 
Ministry of the AVorney General (gov.on.ca); and 

• The GUILD Policy, Guidance and Procedures (PGP) Manual. 

CONVENTIONS 

The following convenHons are used; 

• “Board” means “Board of Directors”; 

• citaHons from other sources are in italics; 

• reference to the PGP will include the applicable By-law where appropriate; and 

• where pracHcable, hyperlinks are used internally in this document or externally with other 
documents. 
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DISCUSSION 

 

GENERAL RISK AND LIABILITY 

As a general rule, Directors and Officers are not personally liable for the contracts or the acHons or 
omissions of the corporaHon that they serve because a corporaHon is considered to be a separate enHty 
at law.  However, there are excepHons to this general rule, and there are instances of Directors’ liability 
at common law and under statute, both federal and provincial.  A Director can be held personally liable 
for his or her own acHons or inacHons, as well as jointly and severally with other members of the Board.   
Depending on the offence, penalHes can be either a fine and/or imprisonment.  The liability of Directors 
and Officers may occur in the following instances:  

• liability and contracts, which relate to situaHons where Directors enter into a contract without 
proper authorizaHon or on behalf of a non-existent corporaHon; 

• liability in tort (a civil wrong), which relates to situaHons where a Director’s own acHons are 
torHous; 

• liability for breach of fiduciary duty; 

• liability for breach of Director duHes, which relates to situaHons where the corporaHon is a 
charity or Directors deal with assets that are impressed with a trust; 

• Common Law liabiliHes, which relate to Directors acHng without proper corporate authority; and 

• statutory liabiliHes, which relate to the numerous obligaHons imposed on Directors under federal 
and provincial legislaHon. 

Purpose 

The purpose of this guide is to provide the framework for governance risk management in the 
CorporaHon. 

Scope 

Following the general implicaHons from the references, the scope includes the: 

• General Risk and Liability 

• Risk MiHgaHon 

• Annex A – Individual Risk MiHgaHon 

o DuHes of Directors and Officers 

o Diligence 

o Good Faith 

o Right to Dissent 

• Annex B – Corporate Risk MiHgaHon 
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RISK MITIGATION 

Elements of the CNCA and OPGT guidance to applicable Ontario law provide relief to the element of 
personal and corporate risk.  Annex A describes some basic individual risk miHgate guidance and Annex B 
describes corporate risk miHgaHon guidance.  Coupled with the individual and corporate risk guidance, 
the CNCA Part 16 s. 262 (5) allows that “No person shall be convicted of an offence under this sec7on if 
the person establishes that they exercised due diligence to prevent the commission of the offence.” 
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ANNEX A – INDIVIDUAL RISK MITAGATION 

Directors and Officers can exercise various steps to miHgate personal risk.  Highlighted below is parHal 
CNCA guidance (Part 9 Directors and Officers)  hVps://laws.jusHce.gc.ca/eng/acts/C-7.75/
page-11.html#h-158022   concerning the execuHon of duHes and responsibiliHes, diligence, good faith 
and right to dissent which are applicable to Directors including those Directors appointed as Officers.   

DUTIES OF DIRECTORS AND OFFICERS 

CNCA s. 148 in part sets out the duHes as follows: 

(1) Every director and officer of a corpora7on in exercising their powers and discharging their du7es shall: 

(1) Every director and officer of a corpora7on in exercising their powers and discharging their 
du7es shall: 

(a) act honestly and in good faith a view to the best interests of the corpora7on; and 
(b) exercise the care, diligence and skill that a reasonably prudent person would exercise 
in comparable circumstances. 

(2) Every director and officer of a corpora7on shall comply with: 
(a) this Act and the regula7ons; and 

(b) the ar7cles, the by-laws and any unanimous member agreement. 

(3) Every director and officer of a corpora7on shall verify the lawfulness of the ar7cles and the 
purpose of the corpora7on. 

DILIGENCE 

CNCA s. 149. (1) allows that a Director is not liable concerning certain financial liability issues if a Director 
has complied with his or her duHes under subsecHon 148. (2) and (3) if the Director “exercised the care, 
diligence and skill that a reasonably prudent person would have exercised in comparable circumstances, 
including reliance in good faith” including: 

• CNCA s. 149. (1) (a) “financial statements of the corpora7on presented to the director by an 
officer of the corpora7on or in a wriKen report of the public accountant of the corpora7on fairly 
to reflect the financial condi7on of the corpora7on;” or 

• CNCA s. 149. (1) (b) “a report of a person whose profession lends credibility to a statement made 
by that person.” 

CNCA s. 150. (1) allows for Officer reasonable diligence “if an officer has complied with his or her du7es 
under subsec7on 148(2) if the officer exercised the care, diligence and skill that a reasonably prudent 
person would have exercised in comparable circumstances, including reliance in good faith on a report of 
a person whose profession lends credibility to a statement made by that person.”  

GOOD FAITH 

CNCA s. 149 (2) (a) and (b) allows that a Director has complied with his or her duHes under subsecHon 
148(1) of the if the director met the condiHons listed in reasonable diligence of financial reports or a 
report of a professional. 
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CNCA s. 150 (2) allows for Officer good faith if “an officer has complied with his or her du7es under 
subsec7on 148(1) if the officer relied in good faith on a report of a person whose profession lends 
credibility to a statement made by that person.” 

RIGHT TO DISSENT 

CNCA s. 147 describe the condiHons when a Director has the right to dissent and when a Director loses 
that right. 

Dissent 

147 (1) “A director who is present at a mee7ng of directors or of a commiKee of directors is deemed to 
have consented to any resolu7on passed or ac7on taken at the mee7ng unless 

(a) the director requests a dissent to be entered in the minutes of the mee7ng; 
(b) the director sends a wriKen dissent to the secretary of the mee7ng before the mee7ng is 
adjourned; or 
(c) the director sends a dissent by registered mail or delivers it to the registered office of the 
corpora7on immediately aQer the mee7ng is adjourned.” 

Loss of Right to Dissent 

(2) “A director who votes for or consents to a resolu7on is not en7tled to dissent under subsec7on (1).” 

Dissent of Absent Director 

(3) “A director who was not present at a mee7ng at which a resolu7on was passed or ac7on taken is 
deemed to have consented to the resolu7on or ac7on unless, within the prescribed period aQer becoming 
aware of the resolu7on or ac7on, the director 

(a) causes a dissent to be placed with the minutes of the mee7ng; or 
(b) sends a dissent by registered mail or delivers it to the registered office of the corpora7on.” 
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ANNEX B CORPORATE RISK MITIGATION 

INDEMNIFICATION 

Generally speaking, indemnificaHon means making good the loss that someone suffered through 
another’s act or default. The CNCA s. 151 (1)  states that “A corpora7on may indemnify a present or 
former director or officer of the corpora7on, or another individual who acts or acted at the corpora7on’s 
request as a director or an officer in a similar capacity of another en7ty, against all costs, charges and 
expenses, including an amount paid to seKle an ac7on or sa7sfy a judgment, reasonably incurred by the 
individual in respect of any civil, criminal, administra7ve, inves7ga7ve or other proceeding in which the 
individual is involved because of that associa7on with the corpora7on or other en7ty. 

GUILD By-law 48 describes the corporaHon’s intent to indemnify directors, officers and another person 
who undertakes or is about to undertake a liability on the behalf of the corporaHon so long as they have 
acted honestly and in good faith. 

DIRECTORS’ INSURANCE 

Directors and Officers operate in an ever evolving and increasingly complex environment.  Increasing 
liHgaHon, accountability and regulatory scruHny make the liabiliHes and legal obligaHons Directors and 
Officer more onerous, and “execuHve” liability coverage has become a cornerstone of any risk-
management program.  Insurance is a form of liability coverage.  Insurance is designed to provide 
protecHon from/against an idenHfied risk.  Risk can be defined as the possibility that something harmful 
or undesirable may occur.  Directors and Officers of chariHes potenHally face two disHnct harmful or 
undesirable happenings: 

• that something will occur adversely affecHng the corporaHon; and 

• that they will be sued or otherwise held to account for a detrimental occurrence arising from 
their acHons or inacHons. 

In Ontario, a regulaHon under the ChariHes AccounHng Act allows chariHes to indemnify or buy liability 
insurance for their Directors, Officers or trustees to protect them against losses with which they may 
meet while managing the charity in good faith. 

The GUILD maintains a Directors’ and Officers’ Liability Insurance Policy.  At its most basic level, this type 
of insurance protects Directors and Officers from liability arising from acHons or inacHon connected to 
their corporate posiHons.  

None of the various protecHons available to Directors – due diligence, indemnificaHon by the 
corporaHon, statutory provisions, or insurance – are intended to provide an absolute protecHon against 
wrongdoing.  Rather, the protecHon is meant to provide some laHtude for honest mistakes and errors in 
judgment without unduly endangering the corporaHon and its Directors/Officers. 
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